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. - WAHKIAKUM NAECOXCo. TASK FORCE

■  SPECIAL CONSENT-AGI^.^MENT

, hereby agree to assist the Cowlitz-Wahkiakum Task Force in
the investigation of "criminal violations occurring in the Cowlitz and Wahkialcum County area.

1. I release and hold harmless the Task Force and its agents from injury .or liability I may
sustain resulting from these investigatio.ns.

2. I am aware I miay have to testify in future court proceedings concerning cases in which I
participate.

3. I will not participate in any investigations or criminal activities, unless directed to do so
by the Task Force.

4. I agree to follow the instructions of the supervising officer while assisting in investigations,
and understand I will be subject to complete-and thorough searches when doing controlled
or reliability buys.

5. I agree not to break any laws or commit any crimes. If stopped by another law
enforcement agency, I will notify the Task Force.

6. ' . I will not use any controlled substances. I agree to submit to urinalysis tests at the direction
of the Task Force.

7. I will not carry a weapon or firearm while under the direction of the Task Force.

8. I will not handle any drugs myself unless directed to do so by a police officer.

9. I will not represent myself as a police officer or act in that capacity at any time.

10. I will not engage in activity which'constitutes entrapment or which would cause a person
to commit a crime they would not ordinarily commit.

11. I will not disclose to anyone that I am providing a service to the Task Force except in
answer to a subpoena from the courts.

12. I will not use my position to resolve personal problems.

13. -I will keep in touch with agents of the Task Force and keep them apprised of my
whereabouts.

[4.

15.

I agree that any compensation I receive and accept shall be the full and complete payment
for my services. I shall have no other or further claim against the above-mentioned agency
in connection with such services.

I have entered] into this agreement fireely and ycluntarily.

11- J
Operator Agent

Dale Witness 7/99.WP5 IVFORMSVCIAGMT. FR,M



Criminal History

Name

Anthony L. Campbell

Date Cause # Title

8/6/201^ CR01460042 Theft 3 \/

6/30/^5 5Z0739856 Theft 3v^

4/30/2015 cr0143208 Theft 3 -v/

—

2/2/2015 cr0142323 Theft 3 -/

^7/9/2014 cr0140524 Theft 3 ̂
1/25/2014 6008611 Theft 3-v/

7/31/2013 cr0139755 DWLS3

6/8/2008 C00122257 Protection Order Vio

11/6/2006 C00117033 Protection Order Vio

3/11/2003 C00108706 Assit 4 DV ■

6/27/2002 C00105347 Theft 3

^ 9/6/2008 08-1-01268-6 Theft 2-n/^
■12/5/2003 03-1-01744-0 Order Prohibit Contact- Vio

12/5/2003 03-L-01744-4 AssIt 3 DV

4/15/2001 01-1-00367-1 Harassment

4/15/2001 01-1-00367-1 Res Burg
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SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY

STATE OF WASHINGTON, )  NO.

Plaintiff,
)
)  DEFENDANT'S MOTION
)  FOR A NEW TRIAL
>

RORY MICKENS,
)

■)

Defendant.
J

)

The defendant by and through his attorney, Daniel G. Morgan, hereby moves the court

for an Order granting a new trial to the defendant pursuant to CRr 7.5 (a) (2) (5) and (8),
inasmuch as the defendant was deprived of his due process right to a fair trial pursuant to

Article one Sdction 22 of the Wasliington State Constitution by misconduct on the part of the

juiy, involving irregularities in the proceedings of the jury in the course of deliberation
resulting in a verdict based on concurrence by compromise, denying the defendant of his
constitutional right to a unanimous verdict, and that substantial Justice has not been done as a
result. This motion is also based on the Affidavit attached hereto and the Memorandum of

Authorities submitted in support hereof.

Dated this ! ^ day of November, 2015.

Respectfully submitted.

DANIEL G. MORGAN, WSBA# 34584
Attomev for Defendant

DEFENDANT'S MOTION FOR
A NEW TRIAL

/

James K. Morgan
.\TTORNEYATLVW

1355 THIRD AVE. SUITE A
LONGVIEW; m 98632

(360) 425-3091
EVC13601 414-0950
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STATE OF WASHINGTON )
:  ss ;

County of Cowlitz )
Affiant, being duly swornunder oath, deposes and says:

I am the attorney for the defendant in the above entitled action. After the verdict in
this case 'vvas rendered on the afternoon of November 13, 2015, I spoke with the jury
foreperson and inquired about the basis for the guilty verdicts which the jury had rendered in
thiS' case, I made this inquiry because I was surprised by the verdicts, in view of what I
considered to be the lack of evidence to support those verdicts of counts I and 11. In making
my inquiry, I did not share my opinion .with the foreperson. In the course of our discussion,-

14 she informed that when the jury began their deliberation, there were some members of the
jury that believed the defendant was guilty, and other members of the jury believed he was not
guilty. However, she indicated that the jury decided to reach a verdict by mling on the basis
of whether the majority of the jury members considered the defendant to be guilty, or not
guilty. Consequently, she indicated they rendered guilty verdicts based on the fact that the
majority opinion was that he was guilty. Our conversation ended -when another member of
the jury panel came up and told the foreperson not to talk to me as it would help the
defendants appeal.

The next day, Saturday November 14, 2015,1 was shopping for groceries at WINCO:
The jury foreperson was doing the same and she initiated d conversation about the case.

^  • Without discussing any of the facts of the case I asked her about the jury s decision making
24 process. She explained that the jury discussed all four counts individually and that after some
25 deliberation it was either 7 to 5 or 8 to 4 to convict the defendant. Further deliberations

occurred and the panel was then 10 to- 2 to convict. After further deliberations it was
determined that a vote would occur and that vote would determine, the outcome. My
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2  James K. Morgan
DEFENDANT'S MOTION FOR attorney at law
A MP\A/TRIAI 1555 THIRD AVE. SUITE,AANhWlKIAL LONGVIEW. WA 98632

1360)425-3091
FAX 1360) 414-0950
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understanding was that after that vote the 2 jurors who were unsure as to guilt, including the
foreperson, agreed to convict based upon the majority of th^urors voting for that outcome.

SUBSCRIBED AND SWORN to before me this<?'k

DANIEL G. MORGAN

(|yy^yvW^2oi5.day of.

SO

.  I 2 ̂

Of
Mhi

DEFENDANT'S MOTION FOR

A NEW TRIAL

/

u,1(1/11
Notary Public in and for the State
of Washington, residing atKaI^a^_
My commission expires: 12^1 1 li !

James K. Morgan
.•rrroRNn-i' at law

1555 THIRD AVE. SUITE A
LONGVIEW,-WA 9S632

(360) 425-3091
EAX(360) 414-0950
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j

6

7  SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY

STATE OF WASHINGTON, )
q  Plaintiff, ) No. 15-1-00851-7

)
10 ) MOTION FOR DISMISSAL

11

12

15

16

24

25

26

)

RORY MICKENS, )
Defendant, )

13

Defendant by and tlirough his attorney, Daniel G. Morgan, hereby moves the

court for an order dismissing the case pursuant to CrR 8.3 or in the alternative excluding

'"idence pursuant to CrR 4.7. This motion is also based on the rulings of the courts inevi

- Dated this 11 day of November 2015.
18

19 Respectfully Submitted,

20

21

DANIEL G. MORGAN, WSB #35484

James K. Morgan
.\TTORNEY AT L.AW

153=; third .ave. suite a
LONGVTEW. WA 9S632

(3601 425-3091
F.-OC(3f^01 414-0950
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SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY

STATE OF WASHINGTON, )
Plaintiff ) NO. T 5-1-00851-7

H  ) MEMORANDUM OF
)  AUTHORITIES IN SUPPORT OF

V

RORYMICKENS, ) MOTION FOR DISMISSAL
,4 Defendant )

)

14 ^ 1

15

16

-The court, in the flutherance of justice, after notice and heaidng, may dismiss any

criminal prosecution due to arbitrary action or govenmiental misconduct when there has
been prejudice to the rights of the accused which materially affect the accused s right to a
fair trial. The court shall set forth its reasons in a vMtten order." CrR 8.3(b). Dismissal

under CrR 8.3(b) requires a showing of arbitrary action or governmental misconduct, but
the soverrmental misconduct need not be of an evil or dishonest natiue, simple
mismanagement is enough. State v. Brooks, 149 Wn.App. 373, 203 P.3d 397 (2009);
citing State v. Dailev. 93 Wn.App. 454, 457, 610 P.2d 357 (1980). The defendant must
then show that he or she was prejudiced by these actions. Brooks, 149 Wn.App. 373 at

384. 203 P.3d 397, 401; citing State v. Michielli, 132 Wn.2d 229, 240, 937 P.2d 587
(1997). '■Such prejudice includes the right to a speedy trial and the Tight to be
represented by counsel who has had sufficient opportunity to adequately prepare a
material part of his defense.' Id; quoting Michielli, 132 Wn.2d at 240, 397 P.2d 587

James K. Morgan
.JlTTORNEY at law

155^ THIRD .AVE. SUITE A
LONGVIEW. \VA 986.U

13601425-3091
F.A.X (360) 414-0950



fquoting State v. Price. 94 Wn.2d 810, 814, 620 P.2d 994 (1980)). As In Brooks, where

the discovery, includins the lead detectives narrative, were turned over the day of trial,

the test does not look primarily at whether the material that was not turned over was m

itself material to assess prejudice, it looks at whether the prejudice to the defendant s right

to a fair trial is material.. Brooks, at 389, 203 P.3d at 392.

In this situation the defense was given a number of jail recordings that the state

plans to argue are admissible and inculpatory statements of the defendant the day before
trial, scheduled for November 12. At least two of these recordings were made based

upon telephone calls that occumed prior to October 12, 2.015. They have been in
existence for more than a month, but were not sought by the prosecutor until the day

before trial and were not disclosed to the defense counsel until the late afternoon the day

before trial. Mr. Bentson, the prosecutor, has generally noble intentions in Iris practice of

law and there is no evidence that he knew of and failed to produce these recordings. Brit

the fact that the recordings were not sought, produced or disclosed until the day before

trial is simply and inarguably mismanagement.

This mismanagement does prejudice the defendant. This is specifically present

when the state had made representations that they would be unable to proceed with the

prosecution of counts 1 cSi 11 of the information due to the absence of the informant. With
17 that in mind, the defense prepared for trial. Now, the afternoon prior to trial the state not

only informs the defense that it will proceed with the prosecution of the more serious
offense as alleged in counts 1 & 11, it informs the defense it has new information upon

which it intends to rely. This makes it very difficult, if not impossible, to adequately

prepare. 1 can listen to the recordings. But 1 may not be able to explain their contents
through investigation that could yield additional witnesses or additional recordings that

explain any comments made by the defense in context. It also affects the way that all of
the state's witnesses will be cross examined. As a result, the defendant is forced to

choose between adequately prepared counsel and further having his trial date extended.

He does not wish to have it extended.

26 There was governmental mismanagement. The defendant was prejudiced. The

27 defense would ask for the case'to be dismissed. Alternatively, the defense requests that
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James K. Morgan
.\TTORNEV A.T LAW

1555 THIRD .WE. SUITE .A.
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^  the state be prohibited from using the recordings. CrR 4.7 describes the lailes for
^  disclosure of evidence. CrR 4.7(a)(1) states:

Except as otherwise provided by protective orders or as to matters not subject to
disclosure, the prosecuting attorney shall disclose to the defendant the following
material and information within the prosecuting attonrey's possession oi control

5  no later than the omnibus hearirig:

(i) the names and addresses of persons whom the prosecuting attorney
intends to call as witnesses at the hearing or triah together with any written
or recorded statements and the substance of any oral statements of such
witnesses;

(ii) any written or recorded statements and the substance of any oral
statements made by the defendant, or made by a codefendant if the trial is
to be a joint one;

6

8

9

10

11

13

14

15

Discovery decisions based on CrR 4.7 are witliin the sound discretion of the trial court.
Sltate V. Hutchinson. IBo Wn.2d 863, 882, 959 P.2d 1061 (1998). The factors to be
considered by the court in deciding whether to exclude evidence as a sanction ai-e: (1) the
effectiveness of less severe sanctions; (2) the impact of witness preclusion on the
evidence at trial and the outcome of the case; (3) the extent to wliich the opposing party

16 will be surprised or prejudiced by the witness's testimony; and (4) whether the violation
17 was willful or m bad faith. Hutcliinson. 135 Wn.2d 863, 882-3, 959 P.2d 1061.

In Hutchinson the issue revolved ai-ound the defendants willingness to submit to
an evaluation. His counsel had him examined and put forth a defense of insanity. When
they did so, they endorsed an e:xpert who had evaluated the defendant. The state wished
to have their own expert evaluate the defendant." He refused and the court ruled to
exclude the defense expert. In doing so the court found that less severe sanctions would
not be effective and that the impact of witness preclusion in this case would be
significant, that the state would have'been.prejudiced by the inability to counter the
testimony with any affirmative evidence and that the discovery violation was willful. Id.

Less severe sanctions would not be a sanction. If the court struck the trial and
continued the case it would only give the state more tune to find their missing CI. This
would not be a sanction, but would encourage late discovery as a trial tactic when more
time was needed to find a witness. The preclusion of the evidence would have an impact
on the-outcome of the case, but would not preclude the state from bringing the evidence
that they found sufficient prior to November 11. As stated in the above argument
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1  ■ pursuant to CrR 8.3, the defense is prejudiced. Lastly, this vtolation was willful. As
such, if dismissal is not the remedy, the defense would request exclusion of the evidence.

3  Respectfully submitted this _U day of November, 2015.
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;  1

.AFFIDAVIT

STATE OF WASHINGTON )
:  ss

County of Cowlitz )

Affiant, being duly sworn under oath, deposes and says.

1) I am the attorney of record for Mr. Mickens, the defendant in this cause number.
Ml-. Mickens was originally charged with four counts, tcvo alleging delivery of a drag
to a CI and two alleging possession of heroin and methamphetamine.

2) At the time of the readiness hearing where the parties alerted to the court that we were
prepared to go to trial on Thursday, November 5,2015 the State indicated that they
were having a difficult time locating the infonnant (CI) to provide an interview to the
defense. The court gave tire state a deadline to provide the interview by November 9.

3) The Informant could not be located and as of November 11,2015 the informant still
has not beea.

4) Based upon this unavailability the defense was iitfoi-med on either November. 9 or 10,
2015 that the state would not be going forward on the counts in the information
alleging delivery.

5) On November 11,2015, at roughly 2;00 p.m. I received a phone call from the
prosecutor in this case informing.me that he now had new evidence to disclose. 1 was
told the State now had jail phone calls from my client and that in these calls my client
made statements to the effect that he was in jail because of the CI, that the Clwas
going all over town making buys, that the buys on him were fake buy, that both of the
buys were on a Tuesdays-^n^ that both of the buys were in the residence. (Italicized
segments not verbatim and name of the infonnant changed to CI).

6) The state informed the defense that these statements would be used by the State to try
and prosecute the delivery charged in count I and II.

7) Duriug the discovery process the defense received police reports establishing the date
of the alleged buys, the alleged location of the buys and the identity of the informant.
All of thlstaformation was provided to the defendant. In fact the CI claimed one buy
occurred in the residence and one in the garage. His recitation of it is not an
admission of guilt.
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8) The defense is now trying to find a way to address these allegations.
9) I picked up a copy of the recordings from the jail at 4:00. Two of the recordings are

from September 28, 2015 and October 10, 2015. At that time I asked Sergeant
Ehrmentraut what time jail staff was asked to search for the information. I was told

they were requested by the state to do so prior that day.
10) Mr. Mickens was previously scheduled to go to trial September 21, 2015. Over Mr.

^  Mickens obj ection good cause was found and the case was continued to the week of
^  November 9. At the readiness hearing on November 5 the trial was scheduled to go to
q

trial November 12.

^  11) November 11 is a holiday; Veterans Day.

10 12) Mr. Mickens is currently scheduled to go to trial on November 12, 201o.
11 13) The defense does not wish a continuance.
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Daniel G. Morgan

15 . . \}(

16 SUBSCRIBED AND SWORN to before me this day of I^ovember, 2015.

Notary Public in and for the State
:■■■>/ , of Washington, residing at Lbngyiew
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8) The defense is now tnfng to find a way to address these allegations.
9) I picked up a copy of the recordings from the jail at 4:00. Two of the recordings are

from September 28, 2015 and October 10, 2015. At that time I asked Sergeant
Ehrmentraut what time jail staff was asked to search for the infonnation. I was told
they were requested by the state to do so prior that day.

10) Mr. Mickens was previously scheduled to go to trial September 21, 2015. Over Mr.
Mickens objection good cause was found and the case was continued to the week of
November 9. At the readiness hearing on November 5 the trial was scheduled to go to

^  trial November 12.

9  lljNovember 11 is a holiday; Veterans Day.

10 12) Mr. Mickens is currently scheduled to go to trial on November 12, 2015.
11 13) The defense does not wish a continuance.
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SUBSCRIBED AND SWORN to before me tliis ̂  day of i^lovember, 2015.
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"U-- - Notary Public in and for the State
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COWLITZ COUNTY SUPERIOR COURT

STATE OF WASHINGTON

state of WASHINGTON,

Plaintiff,

vs.

RORYIVHCKENS,

Defendant

No. 15-1-00851-7

NOTICE OF INTENT TO SEEK

EXCEPTIONAL SENTENCE

COMES NOW the plaintiff, State of Washington, through the undersigned attorney of

record, and gives notice that the State may seek an exceptional sentence based on any or all of

the following aggravating factors: •

(1) The defendant has committed multiple current.offenses, and the defendant's high
offender score results in some of the current offenses goins unpunished, as provided
byRCW9.94A.535(2)(c);

Respectfully submitted this 3'"'' day of July, 2015.

ERIC H. BENTSON, WSBA #38471
Deputy Prosecuting Attomey

NOTICE OF EXCEPTIONAL SENTENCE ■ Cowlitz County Prosecuting Attorney
Hall of Justice

312 SW 1st Avenue

Kelso, WA 98626
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SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY

STATE OF WASfflNGTON,
Plaintiff,

9

10

11
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13
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27

- VS.

RORY LEE MICKENS,

Defendant.

No. 15-1-00851-7

INEORMATION CHARGING:

COUNT I - VIOLATION UNIFORM

CONTROLLED SUBSTANCES ACT

- VIANUFACTURE, DELIVER,
AND/OR POSSESS WITH INTENT

TO DELIVER

METHANIPHETAMINE

COUNT II - VIOLATION UNIFORM

CONTROLLED SUBSTANCES ACT

- MANUFACTURE, DELIVER,
AND/OR POSSESS WITH INTENT

TO DELIVER

METHAMPHETAMINE

COUNT III - VIOLATION

UNIFORM CONTROLLED

SUBSTANCES ACT

COUNT IV - VIOLATION

UNIFORM CONTROLLED

SUBSTANCES ACT

COMES NOW, RYAN JURYAKAJNEN, Prosecuting Attorney of Cowlitz County, State of
Washington, and by this Information accuses the above-named defendant of violating the criminal
laws of the State of Washington as follows;

Information — Page 1 Cowlitz County Prosecuting Attorney
312S,W. I^Stree't

Kelso, Washington 98626



COUNT I - VIOLATION UNIFORM CONTROLLED SUBSTANCES ACT -

MANUFACTURE, DELIVER, AND/OR POSSESS WITH INTENT TO DELIVER
2  METHAMPHETAMINE

■ 9

10

15

16

17

19

,20

21

22

24

26

z/

Hie defendant, in the County of Cowlitz, State of Washington, on or about or between .
07/13/2015 and 07/15/2015, did manufacture, deliver, and/or possess with intent to deliver a
controlled substance, to-wit: methamphetamrne, knowing such substance to be a controlled
substance, contrary to RCW 69.50.401(1), ROW 69.50.401 (2)(b) and against the peace and dignity
of the State of Washington.

4

5

6

COUNT II - VIOLATION UNIFORM CONTROLLED SUBSTANCES ACT -
7  MANUFACTURE, DELIVER, AND/OR POSSESS WITH INTENT TO DELIVER

METHAMPHETAMINE

The defendant, in the County of Cowlitz, State of Washington, on or about or between
07/20/2015 and 07/22/2015, did manufacture, deliver, and/or possess with intent to deliver a
controlled substance, to-wit: methamphetamine, knowing such substance to be a controlled
substance, contrary to RCW 69.50.401(1), RCW 69.50.40l(2)(b) and against the peace and dignity

11 of the State of Washinston. . ,

12 COUNT HI - VIOLATION UNIFORM CONTROLLED SUBSTANCES ACT

The defendant, in the County of Cowlitz, State of Washington, on or about 07/29/2015, did
possess methamphetamine, a controlled substance, without obtaining such substance directly firom or
pursuant to a valid prescription or order of a practitioner acting in the course of his or her
professional practice, contrary to RCW 69.50.4013(1) and against the peace and dignity of the State
of Washington.

COUNT IV - VIOLATION UNIFORM CONTROLLED SUBSTANCES ACT

The defendant, in the County of Cowlitz, State of Washington, on or about 07/29/2015, did
18 possess heroin, a controlled substance, without obtaining such substance directly from or pursuant to

a valid prescription or order of a practitioner acting in the course of his or her professional practice,
contrary to RCW 69.50.4013(1) and against the peace and dignity of the State of Washington.

DATED: Monday, August 03, 2015

RYAN JURVAKAINEN, WSBA #37864
Office Identification #: 91091 _

25 Cowlitz County Prosecuting Attorney

Information — PatreZ Cowlitz County Prosecuting Attorney
.  312S.W. l^Street

Kelso, Washington 98626
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DEFENDANT INFORMATION

NAME: RORY LEE MICKENS DOB: 2/16/1969

ADDRESS: 477 24TH AVE CITY: Longview

STATE: WA ZIP CODE: 98632 PHONE #(s): (360)200-2176 M

DRIV. Lie. NO.: DL ST: SEX: RACE: HGT: WGT: EYES:

MICKERL3I4 WA MALE 5T0" 170 HAZ'

HAIR: OTHER IDENTIFYING INFORMATION:

BLN

STATE'S WITNESSES:

DUSTIN PALMQUIST, DTE

JEFF BROWN, DTF

KHEMBAR YUND, DTF

KIMBERLY MOORE, CCSO

RAY HARTLEY, L VPD

ROCKY EPPERSON, LVPD

SETH LIBBEY, LVPD
WSP CRIME LAB REP

Information — Page 3 Cowlitz County Prosecuting Attorney
312 S.W. I" Street

Kelso, Washington 98626
(360)577-3080
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COWLITZ COUNTY SUPERIOR COURT

STATE OF WASHINGTON

STATE OF WASHINGTON,

Plaintiff,

vs.

RORYMICKENS,

Defendant

No. 15-1-00851-7

MOTION TO CONTINTJE

COMES NOW the plaintiff, State of Washington, through the undersigned attorney of

record, and moves the Court for an order continuing the trial date in this matter to a date certain.

This motion is based upon the attached certificate and/or affidavit. Respectfully submitted this

17^^ day of September, 2015.

/U

ERIC H. BENTSON, WSBA #38471
Deputy Prosecuting Attorney

MOTION TO CONTINUE ■ Cowlitz County Prosecuting Attorney
Hall of Justice

312 SW 1st Avenue

Kelso, WA 98626 '
OAOA ^ 1 A At



CERTIFICATE

My name is Eric H. Bentson, deputy prosecuting attorney assigned to the
case of State of Washington v. Rorv. Mickens. I certify that the following
is true and correct to the best of my knowledge based upon the files and
record therein.

A. BACKGROUND

1. The Defendant is charged with two counts of Violation of the Uniform
Controlled Substances Act ("VUCSA") - Manufacture, Deliver,
and/or Possess with Intent to Deliver Methamphetamine and two
counts of VUCSA - Possession.

2. The Defendant is currently in custody. His trial is scheduled for
September 21, 2015. His time for trial runs until October 12, 2015.

3. After having conducted two controlled buys ftom the Defendant which
resulted in the first two counts charged. Officer Rocky Epperson of the
Longview Police Department assisted the CowlitzAVahkiakum County
Narcotics Task Force in executing a search warrant of the Defendant's,
residence. After a detective knocked and announced the presence of
the police. Officer Epperson and the detective entered the house.
Officer Epperson was confronted by the Defendant who was holding a
metal pry bar above his shoulder. Officer Epperson held the
Defendant at gunpoint while repeated commands were made for him to
drop the pry bar. Eventually the Defendant dropped the pry bar and
Officer Epperson took him into custody. Officer Epperson assisted
with clearing rooms in the house during the search. Officer Epperson
searched another man in the house and foimd a small piece of plastic
containing a substance believed to be methamphetamine. Officer
Epperson's testimony is material to this case.

4. Officer Epperson will be on vacation out of state from September 17-
28, 2015, and will be unavailable for the current trial date.

5. Additionally, three separate individuals performed lab tests of the
■  controlled substances in this case - forensic scientists Karen Finney,
John Dunn, and Jason Dunn. The testimony of each of these witnesses
is material to this case. Karen Finney is unavailable September 23,
2015, John Dunn is unavailable September 24, 2015, and Jason Dunn
is unavailable September 29-30, 2015.

6. CrR 33(f)(2) permits the court to continue a jury trial if there is good
cause for a continuance. The unavailability of a witness has been
found to be grounds to delay a trial for a reasonable period of time.



See State v. Torres, 111 Wn.App. 323, 329,44 P.3d 903 (2002).
Further, when the State promptly moves for a continuance after
discovering a conflict within the speedy trial period to accommodate a
•police officer's scheduled vacation, this has been found to be good
cause to move a trial date outside the speedy trial period. State v.
Grilley, 67 Wn.App. 795, 799-800, 840 P.2d 903 (1992).

7. I have spoken with the Defendant's attorney, who indicated that he
will be unavailable to try the Defendant's case next week because he
will be involved in the rape trial for another client.

8. The State requests that the Court find good cause for a continuance
and reschedule the trial to a date certain.

Dated this . 17^'^ day of September, 2015.

ERIC H. BENTSON, WSBA# 38471
Deputy Prosecuting Attomey

CERTIFICATE IN SUPPORT OF

MOTION TO CONTINUE
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IN THE SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY

STATE OF WASHINGTON

Plaintiff,

V.

RORY MICKENS,

Defendant.

SUP. CT. NO. 15-1-00851-7

COA#; 484Q9-9-II

VERSATIM REPORTS OF PROCEEDINGS
September 17, 2015

BEFORE THE HONORABLE MICHAEL EVANS
Cowlitz County Superior Court

•312 S.W. First Avenue

■  Kelso, WA 98626

SEAN BRITTAIN, Deputy Prosecuting Attorney, 312 S.W. First
Avenue, Kelso, WA 98626; Attorney for Plaintiff

DANIEL G. MORGAN, Attorney at Law, 1555 Thirb Avenue, Suite
h, Longview, WA 98632; Attorney for Defendant

Prepared at the Request of Jodi R. Backlund, Attorney at Law

THREE RIVERS TRANSCRIPTS
P.O. Box 515

Castle Rock, WA 98511
(360) 749-1754
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SEPTEMBER 17, 2015; 9:52 A.M.; KELSO, WASHINGTON

CORRECTIONS OFFICER: Number 32, Rory Mickens.

.  MR. BRITTAIN: Yes; Your Honor.

This is Cause 15-1-851-7. State is filing a

6  Motion to Continue, with a copy provided to Defense

7  Counsel in this case.

THE COURT: Okay, I've read the -- I've read the

9  State's Motion. I'll hear from Mr. Morgan.

10 MR. MORGAN: Judge, you know, frankly, we're not

1 1 necessarily opposing that.
I

12 The situation is that we've been engaged in

13 necrotiations on this case. The Court ordcrcci i.riaL, wc

14 , receive the CT packet by a date certain, I think it was

15 roughly three weeks ago. The Prosecutor and I then,

16 decided that we were not going to accept the CI packet

17 that day because they made my clienr a new officer that

1§ was • contingen.t upon us not receiving the CI packet. I

19 reviewed that with my client, .and then mid througn late

20 last week, I believe either Wednesday or Thursday of

21 last week, we declined that offer and asked for the CI

22 packet.

93 Having spoken to Mr. Bentson, I am aware that

24 he was very diligent in attempting to get the Ci packet

25 from the Task Force. He -- he called on a regular

/

Colloquy - September 17, 201-5



basis, because I was talking to him, I was aware of

that. Unfortunately, 'we didn't receive the Ci packet

until yesterday afternoon. So, in any event, even ir _

weren't in trial, I would not .be"prepared for my

Qj_ 0pt' s trial next week because 'we hdven l nad adeoaat^

6  time to prepare after receiving the GI packet.

7  So, Judge,, for that reason, my client has no

interest in waiving his right to speedy trial; but, we

9  do need more time to prepare this case. But given these

10 circumstances, I would ask Your Honor consider releasing

tuv client on his own personal recognizance, which would,

12 essentially, extend speedy trial thirty days; it would

aive us time to deal with this c.ase without eitner a

14 finding of good^cause or Waiver of Right to Speedy -

15 Trial, as it would get us to the end of October. That

16 would be the Defense's request today.

17 the COURT: Okay. All right, thank you.

18 Mr. Brittain?

19 MR. BRITT.-.IM: Your Honor, we viould ask the Court to

20 find good cause for the continuance in this case. This

21 was-, essentially, no fault ot Mr. Bentson's lor the

22 issue with the CI packet. Additionally, Mr. Bentson was

instructed by Mr. Morgan not'to give him the CI packet,

24 despite the -- being based on continuing negotiations.

25 We would also note that as with the previous

Colloquy - September 17, 2015 4
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3

12

! J

case, one of the main officers in this case is out on

vacation, so the State -would not be able to proceed.. We

would ask the Court to find good cause on that basis.

Mr. Morgan, himself, is not able to proceed to trial in

this case, so we would ask the Couru to find good cause

6  on that basis.

7  ' . And would also note that the Speedy Trial

8  doesn't even expire until October 12--', so the Court can

9  actually reset this- case within speedy to October 12' .

10 We oppose any request for the Defendant to be released

on his personal recognizance. We note that bail is only

set at fifteen thousand dollars in this case. He's had
I

'lor w-srrants for his arresi

14 eighteen prior felony convictions. it's our pos.i.tion

15 that the bail is probably set too low in this case, but

16 we'd ask that the Court "keep the bail; fi.nd good cause ■

17 for the continuance; and reset the trial date.

18 THE COURT: Okay, thanks.

19 All right, as far as the trial, the.trial is

20 set for this coming Monday. I understand that Mr.

21 Morgan is going to be in trial in another matter, in the

22 Stone matter; that there has been the history of the- Ci

23 packet that Mr. Morgan rehearsed (sic) — that he just

24 received it not too long ago; and that the police

25 officer is- not available for the scheduled trial date.

Colloquy - September 17, 2015



So, bas6ci on- that, I'li rr^aka a finding Oj. good causa to

continue the trial. I' 11 strike, the Septatnbar 2i"' triai

date .

As far as the reguest to -- for Mr. Mickens to

be released on his personal recognizance, i think that

6  would be irtprooer given the _engthy bencn warrant

7  history --

8  ' THE DEFENDANT: Your Honor

9  THE COURT: -- so I'll leave that rerriaining where

10 it's at. I'm not going to change my mind on that, so —

THE DEFENDA.NT: -- if I may bring up the fact that

12

13 MR. MORG.AN: Ho id on, wnateve:

14 THE COURT:

lMR. MORGAN: -- want to tell him, you tell m.e

16

17 THE COURT: Fifteen thousand is way too low, Mr.

Mi c ken:

19 (Defendant confers with Counsel.)

20 . MR. MORGAN: Judge, if we in■the -future show that my

21 'client was incarcerated, wi.ll Your Honor reconsider at a

22 later date? •

23 THE COURT: Sure. , It may go up; it .may go down, who

24 knows. I will' reconsider.

25 So, today is the 17"-' - -of September, so we'll

Colloquy - September 17, 2015



1  look at resetting this -- take a look at the early part

2  of November?

MR. BRITTAIM: That works for the State

4  THE COURT:.Let's take a look here.

5  Let's take a"look at November -- the week of

6  November 9"'-.

7  MR. BRITTATN: That's fine for the State.

MR. MORGAN: Judge, that works for us; October would

9  also work.

10 THE COURT: Okay.

All right, so, Mr. Mickens, your new trial

12 date is set for Monday, November O"-'-, at 8:30 in the

13 morning. Y.ou are ordered no appear ul

14 readiness review hearing is set for November 5"' at 9:00

10 o'clock in the morning, so you are ordered to appear

16 then.

17 . ' He doesn't need to sign it, he's ordered to

18 appear on those dates and timies. We're done.

19

20 (Proceedings conclude at 9:59 a.mi.)

21

22

23

24

25
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CERTIFICATE

Melissa Firth, do hereby certiry
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That i am a court-approved t
Washington, County o-f Covv_±t^.,

ranscriber for the State oi

That the annexed and foregoing transcript of digits
recorded proceedings was rranscrj.Dad bv ii.e.

I further certify that I am not a relative or employee
or attorney or counsel of any of one parties lo saia^ action
or a relative or employee of any sucn attorney or i^ouns^-,
and that I am not financially interested in the said ac.ion
or the outcome thereof;

I further certify that the transcript is a true and
correct record of all audible portions or the recorded
testimony, including q.uestions and answers, and all
objections, -motions and exceptions of couns^ ^ _

the foregoing proceedings. Areas o^
t decipherable for any reason are noted

uiade and take

at the time c

record which were not

n

as 'inaudible].

Date' - h i iav of May; 2016.

THREE RiVrRS TRAMSCR

Bv Melissa J- Firth
P.O. Box 515

Castle Rock, WA 9861
(360) 749-1754

Certificate



32.

Charges;

State of Washington

VS

MICKENS, RORY LEE

V U C S A W/INTENT TO DELIVER- 2CTS

V U C S A - POSSESSION - 2 CTS

TRIAL READINESS HRG

State represented by ■ _B_r-AVQLi-!Q
Deft^t^ (did not) appear^^or OUT of custody, Represented by
Defendant answers to true name as charged Court reads Probable Cause

Ct finds deft indigent Counsel Appointed

JUDGE MICHA

MORGAN, DANI

EL EVANS

Cause# 15-1-00851-7

VIDEO CR#, 3 DATE: 09/17/2015,

CLERK JEREMY HEFFERNAN

IN CUSTODY

EL G —

^Probable Cause found_

interpreter swom

Original/Amended INFORMATION served/read in open court

Deft pleas (Guilty) (Not Guilty) in presence of Attomey to Count(s)

PN served/read in open Court Deft admits/denies PA/

Released on PR Bail Conditions of Release. Rpt to

Reading waived_

Off. Svs. Wkiy

No Drugs/Alcohol

Ta.ke U.A / BA at Reque.st.
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SIGHT TO APPOIMTMEHT OF COUHSSL FOR INITIAL STATS
GQLLATSS.^L ATTACK ?SRSQ}^AL RSSTRAIHT PSTITIOM PROCSEDiaGS

Smith v» Bobbinsj 520 UoS® 259j 120 SsCto 745f 145 i>.2id*2d
T56 <2000)': '

The Constitution does not tequite States to cteate
appellate rsvie-^ in ctirainaL cases.

V. Coutt o£ Appeals o£ Ca.Li£otniaj 523 U»S» 1021
120 S.Ct. 534# 145 L.Sd.2d 597 (2000):

The States also did not generally recognise an appeal
as of right until i«ashington became the first to
Gonstitutionaiice the right explicitly in ldo9. ^

State V. sweet# 90 Wn.2d 232, 631 P.2d 579 (1973):.

Under the yederal constitution, ais rciaponoisnu. n-j'.'as,
it is permissible to grant the right to appeal on
whatever tesins the State aeems proper,
Durstcn, 153 U.S. 5S4, 14 S.Ct. 913# 3^3 367
(1894) <■ ®• Washington Const. Art. I, sec. 22 (Amend 20y
grants.not mere privilege? but a right to appeal in all
cases.

City of Rir.hlan-d v. Kiehl? 37 vln.App. 4iSf 94^ ?.2d :?SS
TTBrfTT' '

aCv'i 10.73.150 .axoaads the right of an indigent
criminal defendant to appointed counsel beyond the
constitutional requirement of a first appeal.

Haroer v. Virginia Dist. of Taxation, b09 u.3. 36# -l13 S..cr.
2510# 125 L.Sd.2d 74 (1993):

States may provide more, but not less, rights, and
relief beyond demands of federal due process.

Laflar v. Coooer# _____ 0,3. , 132 S.Ct. 1373# 132 u.£o.2g
393 (2012):

It is# of course# true that dsfenaants nave "no right,
to be offered a plea ... nor a federal righs, '.na;, t,hs
gudge accept it."- Frye#' ants# at 1338-1339,^ 132 S.Ct.
1399. In the circumstances here# that is beside ^h%2
ooint. If no plea offer is ©acie# or a plea deal is

■  accapted-- bY"--thW"^def-sndahr"bur -'re"5ect-e-d--*^"'che~ juoger
the issue raised here simply* do-as not arise. Much^tne
same reasoning guides cases thar lind^ criininal
defendants have a right to effective^ assistance os
counsel in direct appeals even cho'ugh the Constitution
does not require States to _ provide' a ^-system ^ot
aopsllate review at all. See Evitts# 469 U.S. BS/# lOo

(2)



s.ct. 330, 83 L.sa.ad 821; sea also Douglas v.
California, 372 0»34 353, 83 S.Cf® 814, 9 L»Ed»2d oi 1
(1963). As in those cases, ='[w]hen a State opts to act
in a field where its action has significant
discretionary eleEents# it must nonetheless act- in
accord with the dictates of the Constitution.^ Svitts,
suora, at 401, 105 S.Ct«. 830.

Svitts Va Lucey, 469 U.S. 337, 396# 105 5.Co. 830, o3
L.Sd,2d 821 (1985)';

The due process clause of the Fourteenth Auiendjaent of
the United' States constitution guarantees a criminal
defendant the effective assistance of counsel on his
first appeal as of righf)

Daniels v» Williams, 4/4 U.-s. 327, 3d, lOo s.Ci.. oOiC, t>3
TTeETiA ''iS2 ' (1986); "

The^Fourteenth Am-endaent corifers bcth substantive and •
procedural rights ... the words "by the law of the
land" frcsi the Magna Casta were "intended to secure the
individual frcst arbitrary exercise of powers - of
government."

Cit'V of Bichland v. Kiel, S7 Wn.App. 418, 942 P. 2d 9-38
(1997);

acw 10.73.150 -is 'not .a »procedural statute.' The
statute confers a substantive right, to counsel beyond
that rc'Quired 'dv our Constitution. Hii.Ts, c5 "rin.App. -st.
■290, and that is uniquely legislative prerogative.. See
Grove, 127 J}n.2d at 236.

CrP 3.1(,fa).

(2) A- lawyer shall be provided at every stage of the
proceedings, including sentencing, appeal#. and
postconviction review.

acw 10.101.005. Legislative, Finding.

The legislative finds that effective legal
reorsssntation must be provided . for indigent persons
consistent with the constitutional requirements of
fairness, equal protection, and due process in all
cases where the right to counsel attaches, ■

sew 10.73.150. Bight to Counsel

Counsel shall be provided at state expense to an
adult offender convicted of a crime ... when the
offender is indigent....

(3)



(1) Files an appaal as matter of eight;

{4) Is sot under a sentencej of death and ,requests
counsel to prosecute a collateral attack after the
chief judgs has determined that the issues raised
by the petition are not frivolous^ in accordance
with the' procedure contained in rules of appellate,
procedure 16,11.

RAP, Rule 16..11; Personal Restraint Petition - Consideration
of Pstitionr

(2) Determination by appellate Court. The Chief Judge
determines at the ibtdai coasideration of the petition ■,
the steps necessary to prope^rly decide on the merits
the issues raised by the petition. If tne Issues
osessnted are frivolouSi the Chief Judge will dismiss
the oetition. If the.petition is not frivolous and can
be determined solely on the reccrdf the Chief Judge
will refer the petition to a panel of ludges for
deteraination en the merits. If the petition cannot^oe
d-etersiined solely on the records the Cni«i Judge will
transfer the petition to a superior court_ for a
Q®tesEiination on the merits or for a refersncs nsarxng.^
The Chief Judge may enter other orders necessary to
obtain a prompt determination or the petition on uhs
merits.

State V. 'Min3ton.f 105 Wn.App, 313} 19 ?.3c 495 (2001);

To have- a full picture of the various situations in
'  which a right to c-cunsal esiscs} h-owever/ it is

important to know that the Washington Legislature has
ssfcsaded.,the sight to counsel beyond the constitutional
requirements in certain circumstances. In a rtori-

■  capital case^ a dsfsndant who initiates a collateral
attack upon his judgment and ssnt-snce by filing _ a
personal restraint petition may have a statutory right
Vo ccunaei if certain' ccndition-s are satisfied. RgM
10.73.150^4)« The Chief Judge'of the Court of appeals
first s'cr'sbrjs a personal restraint petition to
detecmins if it is tima barred by any of the
limitations in ROW Ch. 10,73, and then reviews the
issues raised in the petition to dete-rmine if they have
any merit. Only if the Chief Judge determines that the
issues raised are not frivolous will counsel be
appointed. RC^I 10 873,150{4)«

gaint- -o-f -Artwo^r -•■wagh-.-App-* 23 f -146 -P-rSd-
1232

The Chief Judgs of this Court deterisined that _ the
is'su© raised by Mr© .Atwood was not frivolous. Ana he
appointed counsel to represent Hr. Atwood on the issue,
pursuant to RCW 10.73.150(4).

(4)



In re Welfare of J.M.# 130 Wash.^pp,* 912t 125 ?»3d 245
(2005);

It is well settled in Washington that the right to
counsel attaches to indigent' parents -in tersaination
prcceecings by way of acw l3o34.090(2). The right
derives froaj the due process guarantees of A.rticle It
section 3 of the Washington Constitution as well as the
Fourteenth A-nend-nsnt® •.. 3y statute also — not gust in
criisinal proceedings but in every case in which the
right to counsel attaches -— legal representation seans
effective reocesentation» by definition. Forsser ROW

'  10,101.005 fl939}..,. The legislature finds that
effective legal representation should be provided for
indigent persons »•« consistent wxth constituuionai
rsquireasnt-3 of fairness, , equal protection, and ■ due
csoceas in all cases when the . right to counsel
attaches.

Dependency of Grove, 12/ Vin«2d 2^^, 897. F«2o 1^52 ijl:/95).

If there is a statutory eight to counsel at _^«11
stages of the proceedings, tnea, under the policy
esprsssad in HCW lO.lOx.GOci thas, rignt includes a
right to counsel on appeal and for the purpose vi
filino a iTiOtion for discretionary review. This right^to
counsel further contssplates a sight to psiblic funding
of expenses necessarily incident to errective appellate
review..'.. The rights .guaranteed by the equal
protection clause of the Fourteenth Asendsoent and this
State's crivileges and irusunities clause/ Consc, Art.
1, aac. i2s are suoatantially identicals

Seece v. State of Georgia, 350 U.S. 35, 76 S.Ct, 167, 100
TTWrTiTTiW^y. —

The effectii-e assistance of counsel in such a case is
a constitutional sequirerrient of due process which no!
mecBber of the Union say disregard.

Roe V. Floras-Ortega, 523 U.S. 470, 120 s.Ct, 102u, 14:5
trldTM 935~000):

Denial of assistance of counsel altcgsther, ̂ either
actually or constructively, is presucaaoly prujucis-ial.

Lacka-wanna County Dist. " Att. v. Coss, 532 U.S. 394, 121
S, Ctt"-iS8-7,--149 Ld-Sd. 26-608-" (-2001)-:;^

Failure to appoint counsel for an irsdigsnt is a
unioue constitutional detect rising to tne Icv-si of a
jurisdictional defect.

(5)



GOII^CLUSIOIQ

Absent the herein requested eppointiaent of counsels a

federal habeas corpus court is authorised to hear a State

GriEninal Defendant's claiins or insfxsctive aasistSi^ce Oi

trial and apoellate counsel# with only the requiresssnt tha^

Petitioner shows that the grounds# clainis and issues

presented have soise nerit# which is tuncwionally an Anqea

V. California no issues with arguable irierit detsrminatxoa#

sea Martinez v. .Ryari# 56o u»3» r# 132 l^Os?# 132

L»Ed.2d 272 (2012)'.

pillowing a federal habeas court to hear a claisi ot
ineffective assistance of trial counsel when an
attorney's errors (or tna aosence ot aij a^.i,Oinev)
caused a orocedural detault m an initial s,Svj.ew
collateral 'proceeding acknowledges# as an equitable
usatter# chat the initial review collateral prccssdiag#
it undertaken without counsel or with ineffective
counsel? say net have been surficient to tensus-e whaw
proper consideration was given to a , substani-ial
claiiT:»»j» To overcorne the daiauiti a prisoner oust =l3w
de?;on5trate that the underiving ineffeetive-assistance
of trial counsel dais is a substantial one which is to
say that the prisoner irust deEonstsate. that tne claim
has seme merits Cf» Biller-Sl v. Cocscell,- o3/ U.o» 32a
(2003){describing standards for certificates oi
appealability to isaue)»

Ha Van Nguyen v% Curry? 736 F.3d 1237 (9th Cir. 2013);

W'8 therefore conclude that the dartiner standard _ for
"cause" aoplies to all Sixth Airiencirien"«i iiieri.eci.i'/s
assistance'claims? both trial and appellate? that have
been procadurally defaulted by ineffective counsel ift
the initial review State-court collateral prccaeding.

Petitioner asserts that he has given the ^Jashiagton State

xsur-ts- -a - "fair -opportunity" to address- and- -ooroect-sach-

-Ground? claica and issue ancompassed in the underlying

initial ccllateral attack personal restraint petition/

therefore ASDP exhaustion requirsnjsnts have been satisraed?

(6)



see O'Sullivan v» aoerckel# 526 D*S« 338/ 119 S.Ct. 1728/

144 L.Sd.2d 1 (1999);

Stats prisoner is not required only to exhaust his
state ren-edies before filing , a petition for federal
habeas relief/ rather/ ha must properly exhaust those
remedies by fairly presenting his claims to the state
courts. 28 U.S.C.a. '§ 2254{b}.

Further/ failure of this Court to appoint counsel would

allow Petitioner to have s de novo federal federal habeas

corpus review of Petitioner's federal constitutional issues/

even if this Court of Appeals chooses to not ad3udicate them

on the u.arits/ see Dye v. Hofbauer/ 546 U.3, 1, 126 S.Ct. 5/

163 L.Sd.2d 1 (2005):

Failure of a state appellate court to mention a
federal claim does not mean the claim was not presented
to iti It is too obvious to merit extended discussion
that whether a state appellate court chooses to ignore
in its opinion a federal constitutional claim squarely
raised in petitioners brief in the state court.

/M 1ine other^ hand, if this State Court ceteraunes that

all Grounds; claims and issues lack arguable merit in fact

and law, then such frivolous determination would place

before the federal habeas corpus court/ the initial no merit

question for an Anders determination; see Smith v. Robbins/

520 U.S. 259/ 120 SoCt. 746,j 145 L.Sa,2d 756 (2000).

RSLIS? SOUGHT

Petitioner Allen Resus prays this Court will appoint

counsel for these initial . collateral attack personal

restraint' proesedings/' based-on "the-^rore^ing~fact and' law.

Dated this 3^ day of

Respectfully submitted/

By:
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Washington State
Court of Appeals
Division Two

June 6, 2017

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION H

STATE OF WASHINGTON,

Respondent,

V.

RORY LEE MICKENS,

Appellant.

No. 48409-9-II

UNPUBLISHED OPINION

Melnick, J. — Rory Lee Mickens appeals his convictions for two counts of unlawful

delivery of raethamphetamine and two counts of unlawfiil possession of methamphetamine and

heroin. Mickens consented to allow a judge pro tempore to hear his case and now contests that

the judge pro tempore did not have jurisdiction. Mickens also contends that the prosecutor

committed misconduct, that he received ineffective assistance of counsel, and that the trial court

incoiTectly instructed the jury and violated his time for trial right. Lastly, Mickens challenges the

sufficiency of the evidence for all of his convictions. He asks tliat we not impose appellate costs.

We affinn Mickens's convictions.

FACTS

A.C., a confidential informant, conducted controlled buys for the Cowlitz-Wahkiakum

County Task Force for thirteen years in exchange for money. A.C. occasionally stayed at

Mickens's house. In June 2015, while in jail, A.C. told police that he could buy drugs from

Mickens.
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On July 14, A.C. met with Kelso Police Officer Jeffery Brown to conduct a buy. Brown

searched A.C., did not find any money or drugs, and gave him money to buy the drugs. Brown

and Detective Kimberly Moore surveilled A.C. as he walked to Mickens's house, and Sergeant

Kimber Yund observed A.C. enter. A.C. purchased forty dollars' worth of methamphetamine.

Mickens pulled a straw with methamphetamine in it from his backpack and gave it to A.C. A.C.

exited the house, met Brown, and gave him tlie metliamphetamine. Brown searched A.C. again

and did not find anything on him.

On July 21, A.C. conducted a second buy from Mickens. This buy was similar to the

previous one. Mickens provided A.C. with a bag of methamphetamine that he pulled from his

backpack. A.C. left the house, met Brown, and gave him the methamphetamine. Brown searched

A.C. again and did not find anything on him.

After the buys. Brown obtained a search warrant for Mickens's house. While executing

the search warrant, Moore observed Mickens in the hallway holding a crowbar. Moore repeatedly

told Mickens to put it down. Mickens eventually complied. The officers detained Mickens.

Brown searched the detached garage and a room added onto the structure. The door to the room

had a glass window with the name "Rory" written on it. C Report of Proceedings (RP) at 34.

Brown found a spoon with heroin, drug paraphernalia, including a scale with methamphetamine

on it, and a $20 bill.

The State charged Mickens with two counts of delivering methamphetamine and two

counts of possession: one for methamphetamine and one for heroin.'

' RCW 69.50.401(1), (2)(b); RCW 69.50.4013(1).
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I. Continuance Motion

The State moved to continue the case.^ The State argued good cause existed because one

of the police officers involved in the case had a scheduled vacation and Mickens's counsel had

another trial that day. The State also noted that the time for trial did not expire until October 12,

and the court could reset the case within the time for trial. Mickens's attorney stated that "in any

event, even if I weren't in trial, I would not be prepared for my client's trial next week because we

haven't had adequate time to prepare after receiving the [confidential informant] packet." RP

(Sept. 17, 2015) at 4.

The trial court found good cause and granted the motion because Mickens's attorney was

in trial on another matter, Mickens only recently received the confidential informant packet, and

the police officer was not available for the scheduled trial date. The trial court set the new trial

date for November 9.

II. Appointment of Judge Pro Tempore

Judge James Stonier signed a written oath to serve as a judge pro tempore in Cowlitz

County. The superior court entered an order approving Stonier to "sit as a Judge Pro Tem pursuant

to RCW 2.28.180, in such cases as the Court may direct and the parties may approve." Clerk's

Papers (CP) at 67.

Thereafter, the State and Mickens signed an agreement for Stonier to serve as judge pro

tempore on the case. The lawyers for the parties and Mickens personally also agreed to the

appointment.

The actual motion is not included in the elerk's papers.
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III. Trial

On the first day of trial, the State informed the trial court that it had only just located A.C.

Because somebody had threatened A.C., the police moved him out of state to protect him. The

State advised that Mickens could interview A.C. before trial. Mickens's attorney stated that he

felt comfortable interviewing A.C. at that time or during an extended lunch break. He interviewed

A.C. over the lunch break.

A. Crowbar Evidence

In opening statements, the prosecutor stated "out of the comer of her eye [Moore] sees

[Mickens] come out and he's holding a crow bar in his hand up in a—-up above his head like this

(Counsel demonstrates). She's ordered him to . . . drop it, he's not dropping it, tliere's sort of a,

you know, continued commands to drop the crow bar. Eventually he puts it down and he's

detained." RP (Nov. 12, 2015) at 5-6. Mickens did not object.

To avoid recalling Brown in his case, Mickens called Brown out of order, before the State

rested. Although the State had elicited no testimony about the crowbar incident, Mickens asked

Brown whether he knew that Moore came into contact with a person with a crowbar. Brown

confimied that in his report he listed Jesse Wilson as the person holding the crow bar. On cross-

examination, Brown admitted that he made a mistake and typed the wrong name into his report.

He said that Moore had told him Mickens possessed the crowbar.

The State resumed its case by calling Moore, and Mickens moved to exclude evidence of

the crowbar. Outside the presence of the jury, the trial court stated, "if it had been raised before .

. . the jury now has it in front of them, who had the crow bar. I understand why you did that. . .

but it's now in front of them. I would probably have excluded it entirely under [ER] 403 because
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it is highly prejudicial." C RP at 138. The trial court did allow the State to ask Moore who held

the crowbar, but not whether it was held in a threatening manner.

B. Other Evidence

The parties stipulated that the plastic straw and tlie plastic bag contained

methamphetamine.

Dustin Bailey testified that while in jail, A.C. told him that he could get out of jail if he

worked with a police task force. Bailey testified that A.C. told him that he set up Mickens. A.C.

denied telling Bailey that he set up Mickens.

C. Jury Instructions

The trial court instructed the jury on reasonable doubt using the WPIC 4.01^ instruction.

Neither party excepted to this instruction.

D. Closing Argument

In closing argument, Mickens challenged A.C.'s credibility and argued that nothing

corroborated A.C.'s testimony. In rebuttal closing argument, the prosecutor stated.

Now, [Mickens] argues the police didn't trust [A.C]. They never testified
they didn't trust [A.C]. And to the contrary, if he worked as a confidential
informant for the police for thirteen years, he must've been pretty reliable. But they
go through their processes to try to make sure they can present the evidence in case,
but they can't do things that put people in danger, and it would've been dangerous
to put a wire on [A.C.] in this situation and that's why [Brown] didn't do it. Because
someone finds out about the wire, and he testified to it, tliere's going to be problems
for that person, which helps you out in understanding why there's just simply no
way that this is what—^that—that [A.C.] was telling [Bailey] in the jail that he was
working for Task Force and he should, too. No way. Not in the jail, not in that
environment. Just like you wouldn't want to be found out in the house.

D RP at 216-17. Mickens did not object.

^ 11 Washington Practice: Washington Patter Jury Instructions: Criminal 4.01, at 85
(3d ed. 2008) (WPIC).
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The jury found Mickens guilty on ail counts. Mickens appeals.

ANALYSIS

I. Judge Pro Tempore

Mickens argues that the trial court lacked jurisdiction to ti7 his case because Judge Stonier

did not execute an oath to fairly try his case after a proper appointment. He further argues that the

record does not show that Judge Stonier was specifically appointed to try Mickens's case. Finally,

Mickens argues generally that the consent of the parties is necessary but insufficient to confer

jurisdiction upon a judge pro tempore. We disagree.

A. Legal Principles

The requirement that the parties consent to a judge pro tempore is jurisdictional. State v.

Belgarde, 119 Wn.2d 711, 718, 837 P.2d 599 (1992). Jurisdictional issues are reviewed de novo.

Stale V. Squally, 132 Wn.2d 333, 340, 937 P.2d 1069 (1997). We also review issues of

constitutional and statutory interpretation de novo. State v. Elmore, 154 Wn. App. 885, 904-05,

228 P.3d 760 (2010).

"'When interpreting a constitutional provision, we seek to ascertain and give effect to the

manifest purpose for which it was adopted.'" State v. Barton, 181 Wn.2d 148, 155, 331 P.3d 50

(2014) (quoting Westerman v. Gary, 125 Wn.2d 111, 288, 892 P.2d 1067 (1994)). We "first look

to tlie plain language of the text 'and will accord it its reasonable inteipretation'" and the words

will be given their ordinary meaning. Barton, 181 Wn.2dat 155 (quoting Wash. Water Jet Workers

Ass 'n V. Yarbrough, 151 Wn.2d 470, 477, 90 P.3d 42 (2004)).
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B. The Trial Court Had Jurisdiction

Members of the bar association may preside over trials in superior court as judges pro

tempore when "agreed upon in writing by the parties litigant or their attorneys of record, and is

approved by the court and sworn to try the case." Wash. Const, art. IV, § 7; RCW 2.08.180; In

re Dependency of K.N.J., 171 Wn.2d 568, 578, 257 P.3d 522 (2011). Thus, the express language

allows the parties' attorneys to consent to trial by a Judge pro tempore and thereby confer

jui-isdiction on the judge pro tempore. State v. Osloond, 60 Wn. App. 584, 586, 805 P.2d 263

(1991).

RCW 2.08.180 requires that a judge pro tempore take an oath to faithfully discharge the

duties of the office to the best of his or her ability. A judge pro tempore is appointed to hear one

particular case. Nat'l Bank of Wash., Cojfman-Dobson Branch v. McCrillis, 15 Wn.2d 345, 357,

130 P.2d 901 (1942). "The essential element to the valid appointment of a judge pro tempore is

the consent of the parties." State v. McNairy, 20 Wn. App. 438, 440, 580 P.2d 650 (1978). "It

may be conceded that the failure of a judge pro tem to take the oath of office will not render his

acts void, at least where the parties appear- and do not make seasonable objection." McCrillis, 15

Wn.2d at 356 (emphasis added). A judge pro tempore lacks jurisdiction to preside over a case

absent the consent of the parties. Belgarde, 119 Wn.2d at 718.

Here, Judge Stonier took an oath to faithfully discharge the duties of the office. The order

on his appointment stated, "It is ordered that JAMES J. STONIER is approved by the Court to sit

as a Judge Pro Tem pursuant to RCW 2.28. 180, in such cases as the Court may direct and the

parties may approve." CP at 67.
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The parties' lawyers signed an agreement allowing Judge Stonier hear the case as judge

pro tempore. In addition, they and Mickens orally consented to the appointment. Therefore, we

conclude that the trial coiut had Jurisdiction to hear the case.

II. Prosecutortal Misconduct

Mickens argues that the prosecutor committed misconduct in rebuttal closing argument

because he vouched for A.C.'s credibility as an informant. We disagree.

A. Standard of Review

"Prosecutorial misconduct may deprive a defendant of his constitutional right to a fair

trial." In re Pers. Restraint of Glasmann, 175 Wn.2d 696, 703-04, 286 P.3d 673 (2012). An

appellant claiming prosecutorial misconduct must demonstrate that the prosecutor's conduct was

both improper and prejudicial. State v. Emery, 174 Wn.2d 741, 759-61, 278 P.3d 653 (2012).

But when the defendant failed to object to the improper comments at ti'ial, the defendant

must also show that the comments were "so flagrant and ill intentioned that an instruction could

not have cured the resulting prejudice." Emeiy, 174 Wn.2d at 760-61. The appellant must show

that no curative instruction would have eliminated the prejudicial effect and tlie misconduct

resulted in prejudice that had a substantial likelihood of affecting the verdict. Emery, 174 Wn.2d

at 761. The focus of this inquiry is more on whether the resulting prejudice could have been cured,

rather than the flagrant or ill-intentioned natm'e of the remarks.

B. The Prosecutor Did Not Commit Misconduct

"Improper vouching occurs when the prosecutor expresses a personal belief in the veracity

of a witness or indicates that evidence not presented at trial supports the testimony of a witness."

State V. Thorgerson, 172 Wn.2d 438, 443, 258 P.3d 43 (2011). "Whether a witness testifies

truthfully is an issue entirely within the province of the trier of fact." Thorgerson, 172 Wn.2d at
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443. '"It is misconduct for a prosecutor to state a personal belief as to the credibility of a witness.'"

State V. Ish, 170 Wn.2d 189, 196, 241 P.3d 389 (2010) (quoting State v. Warren, 165 Wn.2d 17,

30, 195 P.3d 940 (2008)).

However, "a prosecutor has wide latitude in closing argument to draw reasonable

inferences from the evidence and may freely comment on witness credibility based on the

evidence." State v. Lewis, 156 Wn. App. 230, 240, 233 P.3d 891 (2010). "This is especially so

where... the prosecutor is rebutting an issue the defendant raised in his closing argument." Lewis,

156 Wn. App. at 240.

Some statements, standing alone, may sound like an expression of a personal opinion by

the prosecutor. State v. McKenzie, 157 Wn.2d 44, 53, 134 P.3d 221 (2006). However, when

considered within '"the total argument, the issues in the case, the evidence discussed during the

argument, and the court's instructions, it is usually apparent that counsel is ti-ying to convince the

jury of certain ultimate facts and conclusions to be drawn from the evidence.'" McKenzie, 157

Wn.2d at 53-54 (quoting State v. Papadopoulos, 34 Wn. App. 397, 400, 662 P.2d 59 (1983)).

"'Prejudicial error does not occur until such time as it is clear and unmistakable tliat counsel is not

arguing an inference from the evidence, but is expressing a personal opinion.'" McKenzie, 157

Wn.2d at 54 (quoting Papadopoulos, 34 Wn. App. at 400) (emphasis omitted). "'In other words,

there is a distinction between the individual opinion of the prosecuting attorney, as an independent

fact, and an opinion based upon or deduced from the testimony in the case.'" McKenzie, 157

Wn.2d at 53 (quoting State v. Armstrong, 37 Wash. 51, 54-55, 79 P. 490 (1905)) (emphasis

omitted).
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Mickens did not object to the statement, and thus, he must show that the comments were

"so flagrant and ill intentioned that an instruction could not have cured the resulting prejudice."

Emeiy, 174 Wn.2d at 760-61.

In closing argument, Mickens challenged A.C.'s credibility and argued that none of A.C.'s

testimony was corroborated by evidence. The prosecutor then made the following rebuttal

argument which Mickens now challenges: "[Mickens] argues the police didn't trust [A.C]. They

never testified they didn't trust [A.C]. And to the contrary, if he worked as a confidential infonnant

for the police for thirteen years, he musfve been pretty reliable." D RP at 216-17.

Nothing in this statement personally endorsed A.C. as a witness. The prosecutor rebutted

Mickens's challenge to A.C.'s credibility. The prosecutor argued a reasonable inference from the

evidence that if A.C. was not reliable, the task force would not have continued to work with him.

The prosecutor simply argued inferences from the evidence at trial and did not commit misconduct.

Therefore, we conclude that the prosecutor did not vouch for A.C., and Mickens's argument to the

contrary fails.

III. Ineffective Assistance of Counsel

Mickens argues that he received ineffective assistance of coimsel because his attorney both

failed to move to exclude testimony that depicted Mickens as violent because he held a crowbar

and failed to object to the prosecutor's vouching for A.C. in closing argument. We disagi'ee.

A. Standard of Rev iew

We review claims of ineffective assistance of counsel de novo. State v. Sutherby, 165

Wn.2d 870, 883, 204 P.3d 916 (2009). To prevail on a claim of ineffective assistance of counsel,

the defendant must show botli (1) that defense counsel's representation was deficient, and (2) that

the deficient representation prejudiced the defendant. State v. Grier, 171 Wn.2d 17, 32-33, 246

10
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P.3d 1260 (2011) (applying 5/r/cA'/a«^/ V. Washington, 466 U.S. 668,104 S. Ct. 2052, 80 L. Ed. 2d

674 (1984)). Representation is deficient if after considering all the circumstances, the performance

falls below an objective standard of reasonableness. Grier, 171 Wn.2d at 33. Prejudice exists if

there is a reasonable probability that except for counsel's errors, the result of the proceeding would

have differed. Grier, 171 Wn.2d at 34.

An appellant faces a strong presumption that counsel's representation was effective. Grier,

171 Wn.2d at 33. Legitimate trial strategy or tactics cannot serve as the basis for a claim of

ineffective assistance of counsel. State v. Kyllo, 166 Wn.2d 856, 863, 215 P.3d 177 (2009).

"Conversely, a criminal defendant can rebut the presumption of reasonable performance by

demonstrating that 'there is no conceivable legitimate tactic explaining counsel's performance.'"

Grier, 171 Wn.2d at 33 (quoting iStore v. Reichenbach, 153 Wn.2d 126, 130, 101 P.3d 80 (2004)).

The defense counsel's strategic decisions must be reasonable. Grier, 171 Wn.2d at 34.

B. Failure to Move to Exclude Testimony on Crowbar

To prevail on a claim that counsel's performance was deficient by failing to make a motion,

a party must show tliat the trial court would have granted it. See State v. Brown, 159 Wn. App.

366, 371, 245 P.3d 776 (2011) (counsel has no duty to pursue strategies that reasonably appear

unlikely to succeed). Yet, '"[wjhen counsel's conduct can be characterized as legitimate trial

strategy or tactics, perfoimance is not deficient.'" In re Pers. Restraint of Caldellis, 187 Wn.2d

127, 141, 385 P.3d 135 (2016) (quoting Kyilo, 166 Wn.2d at 863). "A criminal defendant can

rebut the presumption of reasonable performance by demonstrating that 'there is no conceivable

legitimate tactic explaining counsel's performance.'" Caldellis, 187 Wn.2d at 141 (quoting

Reichenbach, 153 'Wn.2d at 130). Yet not all strategies or tactics are immune from attack.

Caldellis, 187 Wn.2d at 141. "'The relevant question is not whether counsel's choices were

11



J

'v y

48409-9-II

strategic, but whether they were reasonable.'" Grier, 171 Wn.2d at 34 (quoting Roe v. Flares-

Ortega, 528 U.S. 470, 481, 120 S. Ct. 1029, 145 L. Ed. 2d 985 (2000)). Though "the deficient

performance inquiry does not permit us to decide what we believe would have been the ideal

strategy and then declare an attorney's performance deficient for failing to follow that strategy."

State V. Carson, 184 Wn.2d 207, 220, 357 P.3d 1064 (2015).

We determine whether Mickens's attorney made a legitimate strategic decision to not move

in limine to exclude the evidence of the crowbar to use the evidence to attempt to impeach Brown's

testimony. That his strategy of impeachment opened the door to the crowbar testimony and may

not have been the best choice given the court's statement after Mickens's attorney's attempt to

exclude further evidence is a matter of hindsight. The trial court even noted that it understood why

Mickens's attorney questioned the officer on the crowbar. We conclude that Mickens's attorney

attempted to pursue a legitimate strategy by impeaching the main officer on the case.

Therefore, we conclude that Mickens received effective assistance of counsel because a

legitimate trial strategy existed for not moving to exclude the crowbar evidence.

C. Failure to Object to Prosecutor's Vouching for A.C. in Closing Argument

Where a defendant bases his ineffective assistance of counsel claim on trial counsel's

failure to object, the defendant must show that the objection would likely have succeeded. State

V. Gerdts, 136 Wn. App. 720, 727, 150 P.3d 627 (2007). Because we previously concluded tliat

that the prosecutor did not vouch for A.C. and did not commit misconduct, we also conclude that

Mickens fails to show his attorney was deficient by not objecting. Mickens's argument on this

point fails.

12
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IV. Reasonable Doubt Instruction

Mickens argues that the trial court erred by instructing the jury on reasonable doubt because

the instruction improperly focused the jury on a search for "the truth." Br. of Appellant at 15.

We have repeatedly rejected this argument and do so again. State v. Jenson, 194 Wn. App.

900, 902, 378 P.3d 270, review denied, 186 Wn.2d 1026 (2016). The trial court did not eiT by

instructing the jury on reasonable doubt.

V. Appellate Costs

Mickens opposes appellate costs in light of State v. Sinclair, 192 Wn. App. 380, 367 P.3d

612, review denied, 185 Wn.2d 1034 (2016), asserting that he does not have the ability to pay

because he is indigent. We decline to address the issue. A commissioner of this court will consider

whether to award appellate costs in due course under the newly revised provisions of RAP 14.2 if

the State decides to file a cost bill and if Mickens objects to that cost bill.

STATEMENT OF ADDITIONAL GROUNDS

I. Vague Claims

Mickens asserts a large nmnber of issues that are too vague for us to consider. Mickens

provides no argument to support these alleged errors and little context to assist our review. Fie

asserts that it was error to exclude a page of an exhibit, but it is unclear what exhibit or why it was

error. Mickens asserts that he lost a witness. He also asserts that his due process rights were

violated and that because the trial court allowed the prosecutor to ask "who had the crow bar," it

violated his right to a fair trial but does not explain why. SAG at 6.

Mickens claims that the prosecutor used "staged" testimony to introduce inadmissible

evidence through Brown. SAG at 2. He asserts that the prosecutor also misstated the promise of

testimony that was not delivered, but it is unclear to what he refers. Mickens asserts that the

13
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prosecutor expressed a personal opinion about his guilt or credibility, but does not identify a

statement, and the prosecutor made credibility statements about defense witnesses. He asserts the

prosecutor spoke about a tablet found in the room that proves the room was not his room. He also

asserts that the prosecutor stated facts not in evidence, but provides no explanation. Finally, he

quotes a number of sections of the prosecutor's closing argument, but why he claims the statements

were improper is unclear. Mickens also asserts that the prosecutor asked for sympathy for Brown

in closing argument.

Mickens asserts that dismissal was warranted because of arbitrary action or governmental

misconduct, without identifying any issue. He asserts that the prosecutor did not disclose a report

of a law enforcement agency that contradicted tlie government's key witness, but did not provide

any details. Mickens quotes portions of the record without an identification of error. He included

a photocopy of GR 33 without any explanation. He wrote about what constitutes ER 404B

evidence and the policy behind the rule.

Mickens asserts a number of claims that he received ineffective assistance of counsel.

First, he asserts that he received ineffective assistance because his attorney interviewed A.C.

during the lunch hour, but does not identify why that was insufficient. He asserts that his attorney

should have objected to the prosecutor's tactics, but does not specify which. Mickens also

generally claims that he received ineffective assistance by quoting the record but does not explain

what constituted the ineffective assistance.

Although RAP 10.10 does not require an appellant to refer to the record or cite authority,

he is required to inform us of the "nature and occurrence of the alleged errors." These assertions

of error are too vague to allow us to identify the issues and we do not reach them because Mickens

fails to cite to the record or authority.

14
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II. Outside the Record

In addition, Mickens makes several assertions that depend on matters outside the record.

Mickens seems to assert that his attorney was unable to effectively prepare for cross-examination.

He also asserts that he received ineffective assistance because his attorney did not investigate a

defense. Mickens asserts that his attorney failed to investigate infonriation he told him and worked

for his conviction. He questions whether A.C. was actually out of state or unavailable before the

first day of tidal. All of these claims pertain to matters outside the record. On direct appeal, we

cannot consider matters outside the record. State v. Curtiss, 161 Wn. App. 673, 703, 250 P.3d 496

(2011) (citing State v. McFarlancI, 127 Wn.2d 322, 338 n.5, 899 P.2d 1251 (1995) ("a personal

restraint petition is the appropriate means of having the reviewing court consider matters outside

the record")). Therefore, we do not consider these issues.

III. Addressed in D irect Appeal

Mickens also asserts issues addressed in the direct appeal. Mickens asserts that the

prosecutor committed misconduct because he vouched for the State's informant, A.C., in closing

ai'gument. He quotes tlie same statement challenged by his appellate attorney, addressed in the

direct appeal. He also challenges the relevance of the crow bar testimony, which is discussed

above. These issues are addressed above and we need not consider them further.

IV. Meritless Claims

Finally, Mickens makes a number of assertions that ai'e without merit. Mickens asserts that

the trial court erred by admitting evidence that he held a crowbar when the officers entered the

house while executing the search warrant because it was irrelevant and prejudicial. However,

Mickens's attorney only moved to exclude the evidence after he had already opened the door to

the evidence on cross-examination, and thus, this assertion is without merit. He also asserts that

15
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the trial court failed to instruct the juiy not to consider the evidence. Mickens did not request this

instruction.

Mickens also asserts that the trial court erred by instructing that it needed to be unanimous

to find Mickens guilty because no special verdict was required. This assertion is without merit

because jury verdicts in criminal cases must be unanimous as to the defendant's guilt of the crime

charged. State v. Ortega-Martinez, 124 Wn.2d 702, 707, 881 P.2d 231 (1994); Wash. Const, art.

1, § 21. Mickens also asserts that Officer Epperson's testimony was a violation of ER 403 and

404(b). Officer Epperson did not testify, and thus, this assertion is without merit. Mickens even

acknowledged that he did not testify.

Further, Mickens seems to assert that tlie State committed a Brady^ violation because the

State was unable to find A.C. until trial began. Mickens also asserts that the prosecutor made a

statement in closing argument requiring personal experience or expert knowledge by discussing

A.C.'s prior convictions. Mickens asserts that the prosecutor made "false or misleading

testimony" in closing argument by stating A.C. did not live in the house. SAG at 16. This assertion

is without merit because A.C. testified that he did not live there. Mickens also asserts some

statements by the prosecutor were improper, including a statement about tlie crowbar, but because

the statements were objected to and sustained by the trial court, these assertions do not have merit.

Mickens also asserts a number of ineffective assistance of counsel-related assertions that

are without merit. He asserts that he received ineffective assistance of counsel because his attorney

did not strike a juror that said she "could" be impartial, not that she "would" be impartial, and

counsel used jurors that were not impartial. SAG at 34. However, this assertion is not supported

by the record. He also asserts that he received ineffective assistance of counsel because his

Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).

16
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attorney did not object to the use of Officer Epperson's testimony. As stated above and as

acknowledged by Mickens in his SAG, Epperson did not testify, and thus, this assertion is without

merit. He further asserts that he received ineffective assistance of counsel because his counsel's

cross-examination bolstered a witness's credibility. Finally, Mickens asserts that the prosecutor

and his attorney staged testimony to introduce inadmissible evidence. Accordingly, we do not

consider these assertions because they are without merit.

V. Time FOR Trial

Mickens seems to assert that the trial court violated his time for trial right when it granted

the State's motion to continue because good cause did not exist when his attorney had another trial

and the officer who was not available at the time of the motion did not ultimately testify at trial.

We disagree.

A. Standard of Review

We review an alleged violation of the time for trial rule de novo. State v. Kenyan, 167

Wn.2d 130, 135, 216 P.3d 1024 (2009). We interpret court rules in the same manner that it

interprets legislatively drafted statutes. State v. Farnsworth, 133 Wn. App. 1, 11, 130 P.3d 389

(2006), review granted, 159 Wn.2d 1004, 151 P.3d 976 (2007). Statutoiy constmction and

interpretation are questions of law we review de novo. Farnsworth, 133 Wn. App. at 11. As with

statutes, we must give effect to the plain meaning of a rule's language. State v. Miller, 188 Wn.

App. 103, 106, 352 P.3d 236 (2015). "'Plain meaning is discerned from reading the rule as a

whole, harmonizing its provisions, and using related rules to help identify the legislative intent

embodied in the rule.'" Miller, 188 Wn. App. at 106 (quoting State Chhom, 162 Wn.2d 451,

458, 173 P.3d 234 (2007)).

17



48409-9-II

B. The Trial Court Did Not Err

Under CrR 3.3(b)(l)(i), a defendant held in custody pending trial must be tried within 60

days of arraignment. The trial court may grant an extension of time for trial when unavoidable or

unforeseen circumstances exist. CrR 3.3(e)(8). The trial court may also grant a continuance on

the written agreement of the parties, or on the motion of the court or a party when required in the

administration of justice. CrR 3.3(f). A continuance is properly granted where the defendant will

not be substantially prejudiced in the presentation of the defense. CrR 3.3(f). '"[UJnavailability

of counsel may constitute unforeseen or unavoidable circumstances to warrant a trial extension

under CrR 3.3(d)(8).'" State v. Williams, 104 Wn. App. 516, 522, 17 P.3d 648 (2001) (quoting

State V. Carson, 128 Wn.2d 805, 814, 912 P.2d 1016 (1996)). The trial court must "state on the

record or in writing the reasons for the continuance." CrR 3.3(f)(2). Violation of the time for trial

rule results in dismissal with prejudice. CrR 3.3(h).

Here, the trial court found good cause for a continuance and granted the motion on the

bases that Mickens's attorney was going to be in trial on another matter, Mickens only recently

received the confidential infonuant packet, and the police officer was not available for the

scheduled trial date. These reasons constituted good cause for a continuance because Mickens's

attorney was in trial on another matter and constituted an unavoidable circumstance. CrR

3.3(e)(8). It is in-elevant that the officer did not testify at trial. Therefore, we conclude that the

trial court did not err by granting the continuance and setting the new trial date.

VI. Prosecutorial Misconduct

Mickens asserts several issues of prosecutorial misconduct. He asserts that the prosecutor

committed misconduct because he made false and misleading arguments in opening statements.

18
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Mickens also asserts that the prosecutor gave his personal opinion and vouched for A.C.'s

credibility in closing arguments. We disagree.

The same standard of review from the direct appeal applies here.

A. Opening Statements

Mickens asserts that the prosecutor's opening statement was improper because it contained

remarks unsupported by the evidence. He seems to point to the prosecutor's statement referring

to him holding a crowbar when the police officers executed the search warrant.

In his opening statement, the prosecutor stated that after Moore entered the house, she saw

Mickens "come out and he's holding a crow bar in his hand up in a—up above his head like this

(Counsel demonstrates). She's ordered him to put the—drop it, he's not dropping it, there's sort

of a, you know, continued commands to drop the crow bar. Eventually he puts it down." RP (Nov.

12, 2015) at 5-6.

"During an opening statement, a prosecutor may state what the State's evidence is expected

to show." State v. Magers, 164 Wn.2d 174, 191, 189 P.3d 126 (2008). "In context, this statement

concems a witness's expected testimony, a permissible subject for opening statements."

Thorgerson, ni'Wn.ldat 444.

The prosecutor's statement was not improper because the trial court did not limit what

evidence about the crowbar could come in. Later, the tiial court limited the inquiry on the crowbar,

but it was before Moore testified. Regaidless, witnesses testified that Mickens held a crowbar

when the officers entered the house. Accordingly, this statement was supported by the evidence,

and we conclude that the statement was not improper and Mickens's claim fails.

19
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B. Closing Arguments

As stated above, "Improper vouching occurs when the prosecutor expresses a personal

belief in the veracity of a witness or indicates that evidence not presented at trial supports the

testimony of a witness." Thorgerson, 111 Wn.2d at 443. "Whether a witness testifies truthfiilly

is an issue entirely within the province of the trier of fact." Thorgerson, 172 Wn.2d at 443.

However, "a prosecutor has wide latitude in closing argument to draw reasonable inferences from

the evidence and may freely comment on witness credibility based on the evidence." Lewis, 156

Wn. App. at 240. "This is especially so where ... the prosecutor is rebutting an issue the defendant

raised in his closing argument." Lewis, 156 Wn. App. at 240.

First, Mickens seems to assert that the prosecutor expressed his opinion on the credibility

of a defense witness in closing argument. The prosecutor stated;

On the other hand, we heard from [Bailey] here just a few minutes ago, and
he says [A.C.] said in the jail, to him, that he should go work for the Task Force
like he does and, you know, he made this whole thing up on [Mickens]. There's
reasons to be skeptical of that, primarily the fact that he's been a confidential
informant for thirteen years, and people in the jail don't want you to be a snitch.
That's not gonna be a good thing to be in that world, and there's no way he's gonna
want everyone in the jail to be hearing that he's working for the Task Force. And
he—^he was even asked about that while he was on the stand. No way.

CRPat 174.

We conclude that this statement does not constitute an opinion on Bailey's credibility. We

look at the entire argument instead of viewing the highlighted snippets of argument out of context.

State V. Jackson, 150 Wn. App. 877, 884, 209 P.3d 553 (2009). In context, after this statement,

the prosecutor reminded the jury that it must examine the evidence and it will determine which

version of events it believed occurred. He then outlined which evidence, including reasonable

inferences from the evidence, could support the jury's conclusion that A.C. was credible and

Bailey was not. This is not vouching. Jackson, 150 Wn. App. at 885. Moreover, Mickens did not
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object to the argument, and the comments do not rise to the level of flagrant and ill-intentioned

misconduct. Jackson, 150 Wn. App. at 885.

Next, Mickens seems to assert that the prosecutor vouched for A.C. on a few occasions in

closing argument. He challenges when the prosecutor stated;

He was obviously doing his best to remember an event from a while back,
but it—no big conversation, and that makes sense, because if a person is gonna go
do something like this that's dangerous and doesn't want to be found out, the person
in the middle of that is probably not interested in making a lot of other conversations
and getting distracted on the way to taking cai'e of business. He's only in the house
for twenty to thirty minutes on both buys.

CRPatl76.

We again conclude that the prosecutor did not vouch for A.C. Mickens did not object to

this statement. This statement constituted a reasonable inference from the evidence, and did not

rise to the level of flagrant and ill-intentioned misconduct. Jachon, 150 Wn. App. at 885.

Mickens also challenges the prosecutor's statement that after A.C. received

methamphetamine from Mickens, he "talks a little while more. He doesn't want to look like he's

up to something." C RP at 178; see SAG at 10. Mickens did not object to this statement. This

statement constituted a reasonable inference from the evidence and A.C.'s testimony. Jackson,

150 Wn. App. at 885. We conclude that this statement was not improper.

Mickens also asserts that the prosecutor stated his personal opinion when he stated, "if that

didn't happen at all you don't even waste a lot of time talking whether he knew it or not." SAG at

12. However, in context, when discussing the elements of the crime of delivery of a controlled

substance, the prosecutor stated, "If [A.C.] gives [Mickens] the money and he gave him the

methamphetamine, clearly [Mickens] knew. If that didn't happen at all, you don't even waste a

lot of time talking whether he knew it or not if it didn't happen at all." C RP at 181. Mickens did

not object to the statement. Clearly, in context, the prosecutor discussed the elements of the crime:
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that if the jury did not find one element, it need not spend time on the others. This statement did

not constitute a personal opinion by the prosecutor.

Mickens asserts that the prosecutor vouched for A.C. when the prosecutor stated:

There's some degree of inconsistency with the first buy. . . . But people
don't always remember everjhhing perfectly, and in a situation like that he's
going—he's making the buy and the evidence he comes out with is that he
succeeded in that.

When we have the—well, the amount of time he was in there on the buys is
not exceptionally long, and the Detective never said, oh, he was in there for a much
longer time than nonnal. This—keep in mind he's been doing it for thirteen years,
he knows what he's doing at this point and he's being careful. He's not just gonna
run in there and do something to make it obvious that he's working for Task Force.
He's gonna take it easy, go in there, talk to people, get to what he needs to do, get
the item, and come out. And to spend twenty to thirty minutes doing that is not
unrealistic.

DRP at 218-19.

Again, we conclude that these statements did not constitute vouching for A.C. Mickens

did not object to this statement. The prosecutor stated reasonable inferences from the testimony

at trial to explain weaknesses in A.C.'s testimony. Jackson, 150 Wn. App. at 885. In addition, the

statements did not rise to the level of flagrant and ill-intentioned misconduct. Jaclcson, 150 Wn.

App. at 885.

Next, Mickens asserts that the prosecutor vouched for A.C. when he stated;

You know, this thing about him telling [Bailey] in the jail, that's just really,
really difficult to believe because he doesn't—it's not like [Bailey] is some close
friend to him. He hasn't given any indication of that in how he testified. And then
this guy who has been undercover—or confidential infonnant for tliirteen years is
just gonna go blabbin' about it to this guy in the jail, who he sort of met in the jail
when he could be assaulted or whatever else by the people in the jail once they find
out? No way he's gonna do that.

But Defense argument that: Well, how do we know he didn't just blab it to
everybody? Well, he wouldn't have done that. Sure, you could do something, but
would he have done that? Thirteen years doing this, it's both dangerous and a way
he makes money and he can't do it if people know. And now he's out.
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DRPat 221.^

Again, we conclude that these statements did not constitute vouching for A.C. Mickens

did not object to this statement. The prosecutor stated reasonable inferences from the testimony

at trial to explain weaknesses in A.C.'s testimony. Jackson, 150 Wn. App. at 885. The jury could

reasonably infer that A.C. would not have told others about his work as an informant because it

would put himself at risk. In addition, the statements did not rise to the level of flagrant and ill-

intentioned misconduct. Jackson, 150 Wn. App. at 885.

Furthermore, Mickens asserts that the prosecutor stated his personal opinion when he

countered Mickens's attorney's argument on how much the drugs cost when purchased by A.C.

The prosecutor stated:

/

Now, [Mickens] does this analysis based on the fact that at times,
apparently, some amounts of drugs have been sold on this ten dollars for the rough
amount that ended up being weighed. A couple things about that. Number one,
[Brown] didn't say that that was an absolute rule, that's always the purchase price;
number two, and you can all consider your recollection of it, but on the second buy
it was forty dollars, on the first, I'm not sure that's what was testified to, so you'll
have to remember what you heard in court.

D RP at 219-220. Mickens did not object to this statement. This was not a personal opinion; it

was a statement based on the evidence. In addition, the prosecutor highlighted inferences from

the testimony on the cost of the drugs in question. Finally, the statements did not rise to the level

of flagrant and ill-intentioned misconduct. Jackson, 150 Wn. App. at 885.

Therefore, we conclude that the prosecutor did not commit misconduct in opening

statements or closing arguments.

^ Mickens also asserts that the second paragi'aph "bashes" the defense argument. SAG at 17. This
assertion is without merit because the prosecutor merely stated the defense's theory presented in
its closing argument. Accordingly, we do not consider tlie issue further.
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VII. Ineffective Assistance of Counsel

Mickens seems to assert the he received ineffective assistance of counsel because his

attorney failed to move to exclude A.C. under CrR 4.7 or for a mistrial when A.C. finally became

available on the day trial was to begin. We disagree.

The same standard of review from the direct appeal applies here.

A. Failure to Move to Exclude A.C.

To prevail on a claim that counsel's performance was deficient by failing to file a motion,

a party must show that the trial court would have granted the motion. Brown, 159 Wn. App. at

371. Yet, "[w]hen counsel's conduct can be characterized as legitimate trial strategy or tactics,

performance is not deficient." Caldellis, 187 Wn.2d at 141 (internal quotation omitted).

CrR 4.7(a) governs the prosecutor's obligations during discovery. Under that rule, "[t]he

prosecuting attorney shall disclose to the defendant any expert witnesses whom the prosecuting

attorney will call at the hearing or trial, the subject of their testimony, and any reports they have

submitted to the prosecuting attorney." CrR 4.7(a)(2)(ii). The prosecutor's duty to disclose is a

continuing one, but "limited to material and information within the knowledge, possession or

control of members of the prosecuting attorney's staff." CrR 4.7(4).

Here, the State made efforts to find the informant, A.C., who had been disclosed, but was

unable to find him. A.C. had been tlneatened and the police moved him out of the state. The judge

gave a deadline for interviews with A.C. for November 9. On the morning of trial, the State

informed Mickens's attorney that it had access to the infonnant.

Because the State did not have A.C. under its control, and did not know his location, and

it had disclosed A.C.'s identity to Mickens's attorney, the State did not violate CrR 4.7.
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Accordingly, the trial court would have denied any motion made by Mickens's attorney, and

Mickens's claim fails.

B. Failure TO Move FOR A Mistrial

In the event of a discovery violation, the trial court "may order such party to pennit the

discovery of material and information not previously disclosed, grant a continuance, dismiss the

action or enter such other order as it deems just under the circumstances." CrR 4.7(h)(7)(i).

Ordering a mistrial is one of the "other orders" available to the trial court. State v. GreijJ] 141

Wn.2d 910, 923 n.5, 10 P.3d 390 (2000). But the court should grant a mistrial "only when the

defendant has been so prejudiced that nothing short of a new trial can insure that the defendant

will be tried fairly." Greiff, 141 Wn.2d at 921 (quoting State v. Johnson, 124 Wn.2d 57,16, 873

P.2d 514 (1994)).

For the same reasons discussed in the previous section, because the State did not violate

CrR 4.7, the trial court would not have granted a motion for a mistrial. Regardless, Mickens was

not so prejudiced that only a new trial would insure he was tried fairly. The court provided time

for Mickens's attorney to inteiwiew A.C. before trial began. Accordingly, Mickens's assertion

fails.

vni. Sufficiency of the Evidence

Mickens asserts insufficient evidence supports his convictions, but does not specify which.

We disagree.

A. Standard of Review

To determine whether sufficient evidence supports a conviction, we view the evidence in

the light most favorable to the State and determines whether any rational fact finder could have

found the elements of the crime beyond a reasonable doubt. State v. Engel, 166 Wn.2d 572, 576,
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210 P.3d 1007 (2009). "Substantial evidence is evidence sufficient to persuade a fair-minded

person of the tmth of the asserted premise." State v. Homan, 181 Wn.2d 102, 106, 330 P.3d 182

(2014).

"In claiming insufficient evidence, the defendant necessarily admits the truth of the State's

evidence and all reasonable inferences that can be drawn from it." State v. Drum, 168 Wn.2d 23,

35, 225 P.3d 237 (2010). Any inferences '"must be drawn in favor of the State and interpreted

most strongly against the defendant.'" Homan, 181 Wn.2d at 106 (quoting State v. Salinas, 119

Wn.2d 192,201, 829 P.2d 1068(1992)). In addition, we "must defer to the trier of fact for purposes

of resolving conflicting testimony and evaluating the persuasiveness of the evidence." Homan,

181 Wn.2dat 106.

B. Deliveries

First, we consider whether sufficient evidence supports Mickens's two convictions of

unlawful manufacturing, delivering and'or possession of methamphetamine with intent to deliver

(counts I and II).

To convict Mickens of unlawflil delivery of methamphetamine, the State must prove that

knowingly delivered a controlled substance, methamphetamine. RCW 69.50.401(1).

Taken in the light most favorable to the State, on July 14, A.C. entered Mickens's house,

and he purchased forty dollars' worth of methamphetamine. Mickens gave A.C. the

methamphetamine inside a straw. On July 21, A.C. pm'chased a bag of methamphetamine from

Mickens. A rational jury could find that Mickens unlawfully delivered methamphetamine in the

straw and in the bag to A.C., and thus, sufficient evidence supports his conviction on both counts.

26



48409-9-II

C. Possessions

Next, we consider whether sufficient evidence supports Mickens's two convictions of

unlawful possession, one of methamphetamine (count III) and one of heroin (count TV).

To convict Mickens of unlawful possession of methamphetamine and heroin, the State

must prove only "the nature of the substance and the fact of possession." State v. Bradshaw, 152

Wn.2d 528, 538, 98 P.3d 1190 (2004) (referring to the unlawful possession statute as the "mere

possession" statute); .see RCW 69.50.4013. There is no minimiuu amount ofa controlled substance

that the State must present to sustain a convietion for unlawful possession of that controlled

substance. State v. Malone, 72 Wn. App. 429, 439, 864 P.2d 990 (1994).

"Possession can be actual or constructive." State Hathaway, 161 Wn. App. 634, 646,

251 P.3d 253 (2011). Actual possession occurs when a defendant has physical custody of the item,

and constructive possession occurs if the defendant has dominion and control over the item. State

V. Jones, 146 Wn.2d 328, 333, 45 P.3d 1062 (2002). Constructive possession is established when

"the defendant was in dominion and control of either the drugs or the premises on which the drugs

were found." State v. Callahan, 77 Wn.2d 27,30-31,459 P.2d 400 (1969). "Dominion and control

means that "the object may be reduced to actual possession immediately." Jones, 146 Wn.2d at

333. "If a person has dominion and control over the premises, there is a rebuttable presumption

that the person also has dominion and control over items on the premises." State v. Summers, 107

Wn. App. 373,384, 28 P.3d 780,43 P.3d 526 (2001). We consider the totality of the circumstances

in determining whether the defendant has such dominion and control. State v. Cote, 123 Wn. App.

546, 549, 96 P.3d 410 (2004).

Taken in the light most favorable to the State, while executing the search warrant, the

officers searched a room that had been added to the exterior garage, whieh had a glass window
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with the name "Rory" written on it. C RP at 34. Inside the room with Mickens's name on the

door, Brown found a spoon with a "tar-like substance," drug paraphernalia including a scale with

white residue, and a $20 bill. C RP at 36. The substance on the spoon tested as heroin. The

substance on the scale tested as methamphetamine. A rational jury could find that Mickens

unlawfully possessed methamphetamine and heroin because he had dominion and control over his

room, and thus, sufficient evidence supports his conviction on each count.

We affinn.

A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

Melnick, J. *

We concur:

I-
Johanson, P.J.

Sutton, J.
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